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CHAPTER 16

CROSS-EXAMINATION IN
INTERNATIONAL ARBITRATION: IS IT
WORTHWHILE?

g¥x

Bernardo M., Cremades* and David J. A. Cairn

Cross-cxamination is quintessentially a concept of common law

rocedure. It refers to the oral questioning by counsel on behalf of
ne of the parties of a witness called by another party during a trial ot
.ompatable stage of procedute.! It is conducted according to tules of
ractice and procedute distinct from those that apply to the oral
questioning of witnesscs in other citcumstances.

" The elements of this definition require some comment. Figstly,
qss-examination is part of ap oral procedute. A seties of written
- questions put to a witness, if permitted in the applicable procedure, s
ot cross-examination. Second, cross-examination is always petformed
by counsel; questioning of a witness by a judge, arbitrator ot other
judicial o administrative officer is not a cross-examinatiot. Thirdly, it

fers to questioning by counsel of a witness called by another party,

as counsel is not permitted the same freedom to question a witness
that his. client has called. Cross-cxamination presupposes 2
differential treatment of the questioning of witnesses depending on
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“opposed to the patty who called the witness to testify” (at 405):

223



224  Take the Witness; Cross-Examination in International Arbitratign

which party has called the witness. Cross-examination is therefore the
complement of the examination of witnesses, which refets to oral
questions by counsel on behalf of a party of a witness called by the
same patty (also called ‘examination-in-chief or ‘direct examination?),
Finally, cross-examination occurs in the dispositive stage of the
proceedings, and can therefore be distinguished, for example, from a
deposition in U.S. ¢ivil procedure,

The questioning of witnesses seems to be a self-evident good in
legal proceedings, including international arbitration, It enables the
tribunal to listen to the explanation of events first-hand from the
patticipants in the events. It fills gaps in the documentary recotd and
enables individual documents to be explained and placed in a humag
context. It gives the tribunal the oppottunity to assess the credibility
of individuals, It gives each party the opportunity to question and
challenge the very individuals that stand witness against them. It can
expose deceit, confusion, etror and ignorance, or confirm the
accaracy and integrity of ciitical evidence. It is immediate, direct,
efficient and consistent with due process. The result is 2 fuller and
faiter process, a better informed tribunal, more sophisticated
decision-making, a more secure award and probably greater
probability of immediate and voluntary compliance.

What objection can there be then to the questioning of witnesses
in international arbitration? There is none at all. The oral questioning
of witnesses is an established and beneficial part of international
arbitral practice and will remain so. The danger lies with equating the
questioning of witnesses with common law cross-examination.
~ 'The term ‘cross-examination’ is often used as a convenient
shorthand by international asbitration praétitioners for ‘the
questioning of adverse witnesses’, and while it means no more than
this then the term Is unobjectionable, However, in common law
jutisdictions cross-examination is a more intricate and technical
concept than the questioning of adverse witnesses, and these
intricacies and technicalities have no place in modern international
commercial atbitration. To date, this has largely been recognised by
commentators; indeed, discussions of cross-examination in
international atbitration tend to emphasise the significant differences
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ith cross-cxamination in a domestic setting? The danger is that the
mmon law sense of the term cross-examination will increasingly
ert itself over time, creating the expectation of the questioning of
rse witnesses subject to an array of tules, privileges and
mptions that internadonal arbitration is much better without.
is danget is encouraged by the modern tendency towatds detailed
delines, protocols and other instruments intended to harmonise
edure and evidence in international arbitration.
he cugrent (and in our view cortect) approach to the questioning
ritnesses in international atbitration is to adapt the procedute as
proptiate on.a case-by-case basis through patty autonomy Of
unal decision. If the Parties choose to question witnesses on the
s of the principles of a particular jurisdiction that endorse ctoss-
amination, ot on the shared assumptions of common law
dictions, ot the tribunal so decides in light of the background of
atties, theit counsel and the arbitrators, then this is perfectly
ropriate. However, the starting point in international arbitration
st be a peutral concept of witness questioning.
This chapter will examine the natuge and meaning of the common
concept of cross-examination, and its suitability for international
itration, Tt will suggest that intesnational arbitration practitioness
best to avoid this term, and should be vigilant to avoid the casual
eptance of the rules that underlie it in common law jurisdictions.
nstead they should maintain and defend the existing practice of 2
cutral and flexible concept of the questioning of witnesses.

ce, for example, the contributions of John Beechey and Michael Hwang
scussed later in this chaptet) in R, DOAK BISHOP (editor) The Art of Advacasy in
sternational Arbitration (Jusis Publishing, Inc. 2004); R.D. KENT An Introduction fo
C_mu-Examim)gg Witnesses  in International Arbitration  Transpadonal Digpute
anavement. Vol. 3, Issue 2 (Apsil 2006); PETER R. GRIFFIN Recent Trends in the
udnet of Intenational Arbitration-Discovery procedures and Witness Hearings Journal_of

aternational Arbitration, Vol 17 (2000) 19-30.
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CROSS-EXAMINATION IN COMMON LAW
JURISDICTIONS

The dichotomy between examination-in-chief ang Cross
examination is fundamental to understanding both coneepts, This
dichotomy requites different modes of questioning of g Witness
depending upon whether counsel is conducting examination-in-chief
or cross-examination. These different modes of questionin
based on acquired techniques and prescriptive rules,?

The acquired techniques form part of advocacy rather than
evidence, and are the accumulated wisdom of practitioners working to
maximise their case presentations within the framework of the
prescriptive rules, These techniques setve a particular purpose of
complying with the prescriptive rules of examination-in-chief and
cross-examination, and also a more general purpose of developing the
questioning of a witness in a logical, teadily comprehensible and
ultimately persuasive manner in the case of direct examination, and to
reveal error, uncertainty or falsity in cross-examination, The techniques
of good questioning are usually acquited through expetience and form
patt of the skill-set of an individual lawyer. The techniques of good
questioning are readily transferable to any forensic context involving
the questioning of witnesses, including international arbitration,
Needless to say, the counsel that asks questions well has an advantage
over the lawyer that has no developed skills in this respect,

The prescriptive rules are the sules which prescribe what is
permitted and prohibited in cross-examination. They ate rules of
evidence originally developed to ensure a fair ttial of a cause before a
juty. Any set of rules originally developed in 2 juty context (i.e. for a
lay decision-maker chatged with delivering a general verdict and nota
reasoned decision) require cateful scrutiny and justification before
efforts are made to transplant them in international arbitration. The

g are

* Cf. IRVING YOUNGER The Art of Cross-Examination (ABA Litigation Monoggaph
Series N° 1, 1976) at 1, who describes the acquired techniques as the ‘art of cross-
examination’ and the prescriptive rules as the ‘technology or docttinal foundation’
of cross-examination.




Cross-Examination in International Arbitration 227

ntent of these prescriptive rules vaties between common law

urisdictions but relates to such matters as the proper scope of cross-

samination, limits on questions as to the credibility of a witness,

dor inconsistent statements, ctoss-examination about documents,
estions involving assumptions or evidence not yet presented, or
the evidential effect of failure to raise contested issues with a witness
yn cross-examination,” However, the most charactetistic presctiptive
wle of the questioning of witnesses in common law jusisdictions, and
ndeed a rule so fundamental that it is universal in common law
urisdictions and defines the dichotomy between examination-in-chief
and  cross-examination, is that leading questions are generally
_ prohibited in examination-in-chief but permitted in cross-examination.

Two examples from the federal legislation of common law
sisdictions demonstrate that leading questions are the defining
feature of common law cross-examination, and this privilege in cross-
xamination is inseparable from the prohibition of leading questions
n ditect examinadon. Firstly, Rule 6.11 of the Pederal Rules of
Evidence in the United States reads as follows:

“Rule 6.11. Mode and Order of Interrogation and
Presentation

(a) Control by court.

‘The coutt shall exercise reasonable control over the mode

and order of interrogating witnesses and presenting evidence

SO a8 to -

1. make the interrogation and presentation effective for the
ascertainment of the truth,

2. avoid needless consumption of time, and

3. protect witnesses from  harassment or undue
embarrassment.

4 Cf. IRVING YOUNGER, supra, “All of us, of course, have whitling about in our
minds a million or so miscellaneous rules, customs, techniques, and tricks of the
trade which, collectively, add up to the law of evidence. A major part of this vast
miscellany deals with cross-examination...”
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(b) Scope of cross-examination,

Cross-examination should be limited to the subject matter of
the direct examination and matters affecting the credibility of
the withess, The court may, in the exercise of discretion,
petmit inquiry into additional matters as if on  direct
examination,

(¢) Leading questions,

Leading questions should not be used on the direct
examination of a witness except as may be necessary o
develop the witness® testimony. Ordinasily leading questions
should be permitted on cross-examination, When 2 patty calls
a hostile witness, an adverse party, or a witness identified with
an adverse patty, interrogation may be by leading questions.”

The second example is from sections 37 and 42 of the Australian
Evidence Act 1995 (Cth) which read as follows:

“37. Leading questions
(1) A leading question must not be put to a witness in
examination in chief or in re-examination unless:

(a) the coutt gives leave; or

(b) the question relates to a matter introductoty to the
witness’s evidence; o

(¢) no objection is made to the question and (leaving
aside the party conducting the examination in chief os
re-examination) each other party to the proceeding is
represented by an Australian legal ptactitioner, legal
counsel or prosecutor; or

(d) the question relates to a matter that is not in dispute;
or :

(e) if the witness has specialised knowledge based on the
witness’s training, study or experience — the question
is asked for the purpose of obtaining the witness's
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opinion about a hypothetical statement of facts, being
facts in respect of which evidence has been, or is
intended to be, given.

[

42. Leading questions
(1) A party may put 2 leading question to a witness in
cross-examination unless the court disallows the question
or directs the witness not to answer it.

" (2) Without limiting the mattess that the court may take into
account in deciding whether to disallow the question ot
give such a direction, it is to take into account the extent
to which:

(a) evidence that has been given by the witness in
“examination in chief is unfavoutable to the party who
called the witness; and

(b) the witness has an interest consistent with an interest
of the cross-examiner; and

(c) the witness is sympathetic to the party conducting the
cross-examination, either generally or about a
particular matter; and

(d) the witness’s age, or any mental, intellectual or
physical disability to which the witness is subject, may
affect the witness’s answets.

(3) The court is to disallow the question, ot direct the witness
not to answer it, if the coutt is satisfied that the facts
concerned would be better ascertained if leading
questions were not used.

(4) This section does not limit the court’s power to control
leadmg questions.”
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The prohibition on leading questions in direct examination Meang
that common law advocates acquire the techniques of effective
questioning using non-leading questions, such as the appropriate yge
of open and closed questions, keeping questions brief, incremengy)
questioning, repetition and emphasis, techniques for linki
questions, and the importance of structure and chronology. Tn ¢pogq.
examination the privilege of asking leading questions has given yige to
a powerful forensic convention of always asking leading questionsg i
cross-examination. The discipline of the technique of leading
questions must be acquired by counsel, who must learn never to agk
an open question, not comment on an answer, nor ask a witness tg
explain, not argue with a witness in cross-examination, A disciplineq
technique of leading questions controls the witness. Ideally counsel
should be brief and never ask a question to which they do not already
know the answer.> “The cardinal ke on Cross-excaniination is tfo wuse leading
qitestions. The cardinal sin is to abandon that tool*®

The effect of the distinction between direct and CrOss-
examination, as manifested in different techniques of questioning
based on the leading/non-leading distinction, is to increase the
pattisanship of witnesses. In common law theory ‘there is no
propetty in a witness’ and so either party may invite or summon any
fact witness to testify. In practice, witnesses are ‘theirs’ and ‘ours’,
and nothing so manifests this partisan conception of witnesses as the
tules and techniques of questioning. ‘Our’ witnesses must be guided
but not led through their evidence, encouraged to explain in theit
own wotds without counsel suggesting an answer or simply asking ‘is
it cotrect that....’ However, ‘theit” witnesses can and should be led,
words should be aggressively put into their mouths, they should be
challenged, and if they still do not say what counsel wishes them to
do, then counsel can move from the facts in dispute to the character

> 'These techniques are the staple of trial practice handbooks, e.g. STEVEN LUBET
Modern Trial Advocagy: Analysis and Practice (3rd edition, NITA, 2004) AT 65-76 and
102-144; JAIN MORLEY The Dewil's Advocate: A shor polenéc on how fo be setiously good in
conr? (Sweet & Maxwell, 2005) chapters XIT and XTI,

¢ LUBET, supra, at 115,
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redibility of the witness. Cross-examination can be aggressive,

ersarial and  destructive, and in this mannet the dichotomy

een direct and cross-examination means that witnesses cease o

seutral reporters of fact and are made partisan playess in the

ctsatial process.”

More petnicious CONSEqUENces follow as a matter of course. If
¢+ witness is to be subject to a testing cross-examination then

ely it is best that they are prepared for it Cross-examination

outages the practice of ‘coaching’ witnesses, an accepted form of
| -preparation in common law jutisdictions. Witnesses rehearse
h their legal advisers for the examination-in-chief where they may
aught to recognise the ‘cues’ in the questioning to elaborate
(ain themes, of to express certain facts in a manner that not only
them in the best possible light for ‘their” party but provides the
nimum  of . ammunition for the opposing counsel in cross-
ination. They ate prepated to anticipate difficult questions in
ss-examination, express their answets well, and introduced to the
perience’ of aggressive leading questions through mock cross-
aminations. The distinction between direct and cross-examination
iy also have contributed to the growing problem in common law
isdictions of the partisanship of experts, whose evidence by
finition should be objective, and a neutral exptression of
ofessional - skill and judgement. This was a setious problem

Cf. ‘The prominence given to questioning the credibility of a witness in cross-

xamination. For example, BRYAN A. GARNER (BD.) Black’s Law Dictionaty (Bth

-dition, West, 2004) states “The purpose of cross-examination is to discredit a

witness before a fact-finder in any of several ways, as by bringing out

contradictions and improbabilities in eartier testimony, by suggesting doubts to the

witness, and by trapping the witness into admissions the weaken the testimony. The
cross-examiner is typically allowed to ask leading questions..” (at 405y Halshnry's
Laws of England (Bvidence) pata. 1043 (Purpose of cross-examination) “Cross-

examination is directed to (1) the credibility of the witness; (2) the facts to which he
has disposed in chief, including the cross-examiner’s version of them; and (3) the
facts to which the witness has not deposed but to which the cross-examiner thinks
he is able to depose” (internal citations omiteed); IRVING YOUNGER The Art of
Cross-Focamination (ABA Litigation Monogtaph Series N° 1, 1976} at 1-16 (the ‘Nine
Modes of Tmpeachment’).
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identified by Lord Woolf in his reviews of English civil procedyy,
the 1990s.° The problem was succincely expressed by the gy,

Court of Appeal in Abbey National Mortgages ple »
Nationide I 1d°

Key 5 myg}'.j

“For whatever reason, and whether consciously
the fact is that expert witnesses instracted on behalf of parties tq

litigation often tend ... to espouse the cause of those instructin

them to a greater or lesser extent, on occasion becoming more
pattisan than the parties.”

ot unconsciously,

Cross-examination is a well-established, intricate and embedds
element of common law procedure. Its prescriptive tuleg
acquited techniques are not casily severable from each other, ng
from the epistemological and procedural assumptions that undeg;
them, nor from the trial practices, preparatoty techniques a
attitudes to witnesses that have grown up around them. Crosg
examination is a highly culturally specific concept; far from a mey
synonym for the questioning of witnesses. '

ORAL EVIDENCE IN CIVILIAN JURISDICTIONS: THE
EXAMPLE OF SPAIN

In civilian jurisdictions this enttenched distincdon betwee
examination-in-chief and cross-examination is unknown. The
Questioning of parties and witnesses can  oceur without  this
distinction, and beginning from a nhon-partisan concept of the
witness. The civil procedure of Spain provides an example of oral

evidence without any distinction between direct and cross-
examination,

8 LORD WOOLF Aewess £ Justice: Interim Report (HMSO, June 1995) and Arwess #o
Justice: Final Report (HMSO July 1996). See generally DAvVID JA CAIRNS England’s

Procednral Revolution and Procedures Under Weolf (2060) New Zealand Law Journal 323
and 395,

9 [1996] BGCS 23,
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Spanish civil procedure is codified in the Civil Procedure Law (%)

p Enjuicamiento Civif; beeafter “LEC*. The LEC draws a fundamental

istinction between three classes of persons that might give oral

vidence: parties (including the legal repsesentatives of 2 jutidical

erson), witnesses and experts. These categories of witnesses have

different rules as to the subject mattet of their evidence {facts in the

ase of patties or witnesses; expert knowledge or opinion in the case

of expert evidence); the manner of presentation of their evidence
entirely oral for patties and witnesses; preceded by a written report
or expetts); the presumptive neutrality of the witness (an oath or
declaration required from fact and expert witnesses, but not from
atties) and the tules for weighing their evidence.'® These are specific
tules relating to the manner and subject matter of questions that
yunsel may put to a witness, but no distinction between examination-
_chief and cross-examination, The same rules apply to both counsel
¢ all witnesses itrespective of the party that proposed their testimony.
. In Spanish civil procedure, the questioning of withesses, as in the
ommon law system, begins with the counsel representing the patty
at proposed the witness, followed by opposing counsel and then
uestions from the tibunal” There is a tight to object to
iadmissible t;[uestions.32 Howevet, the standard for the content and
dmissibility of questions in Atticle 368 is the same for all counsel,
respective of whether the party they represent proposed the witness
i not.? Article 368.1 LEC provides as follows:

“Acticle 368. Content and adwissibility of questions asked — 1. 'The
questions that are put to a witness shall be asked otally, in an
affirmative sense, and with due clarity and precision. They shall not
include opinions or comments and if these atre included they shall

be deemed not made.”

0 See Articles 316, 348 and 276 LEC.

t Article 371 LEC.

2 Article 369 LEC.

3 The same standard also applies to questions to patties and party representatives:
see Article 3021 LEC.
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This is a straightforward standard, with the cxception of g,
requitement that questions be in an ‘affirmative senge’ The
requirement of clatity and precision is intended to exclude questiopg

‘that are confusing, excessively long or contain multiple Questiong,
The witness should confine their evidence to the facts, and therefoge
should not be asked questions requiting an exptession of opinion of
value judgment. The requitement that questions are formulated j;, an
‘affirmative sense’ is ambiguous and has been much ceiticised jp
docttinal writing. Negative questions are by theit very natuge often
confusing ot unfair and their exclusion is understandable, but doubts
remain as to what else this requitement excludes. Tn patticular, there
have been suggestions that it may require counsel to formulate 4y
affirmative proposition to which the witness can ANSWet yes of no (in
common law terms, therefore, to formulate each question as a leading
question). This possibility has been criticised for ‘straitfacketing’ the
questioning of witnesses and substantially reducing its utility™ and in
practice counsel routinely' ask leading and non-leading questions.”
While the techniques of questioning witnesses are not developed in

‘Spain in the manner of the common law world, the point for present
putposes is that there is no suggestion in the law o professional
writing that the legal requitements for the questioning of witnesses
vaty depending on whether the questioning counsel represents the
party that has called the witness or not.'¢

14 LORCA NAVARRETE Comentarios a la Nyeva Ley de Bnjuiciamients Civil (Tomo 1D
(Lex Nova, Valladolid, 2008} 74-75; LLUCH AND OICG T JUNIO EJ Interrogatorio de
Testigos (Bosch, 2008) 74-75.

'3 There is case law to the effect that the tequirement that questions be in an
affitmative sense does not prohibit open questions “provided that they do not
suggest the answer, confuse the witness or ask for comment on the facts”; Sentencia
Audiencia Provincial, Secc. 1%, de 3 de diciembre de 2002 (JUR 2003/20445). The
tendency in Spain towards leading questions may be explained by the historic
practice of proposing questions in writing, which tended to be introduced with the
expression “Tr 7 corvect that.. .,

18 Where there ate setious contradictions between the evidence of witnesses, then

Spanish procedure provides for the procedure of the confrontation of witnesses:
Article 373 LEC,
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To sum up, Spanish civil procedure has detailed rules relating to
e oral testimony of patties, witnesses and experts, without ever
wving developed the distinctive concept of cross-examination as it
ists in common law jutisdictions. A witness (as distinct from a
rty ot a patty representative) is presumed by the procedure to be
utral, and the rules and practices of the questioning of witnesses do
t create the dynamic of the "partisanization” of witnesses as occurs

th common law cross-examination.

HE QUESTIONING OF WITNESSES IN
NTERNATIONAL COMMERCIAL ARBITRATION

The questioning of witnesses has not been a soutce of significant
blems or commentaty in international asbitration. Existing
ctices tegarding the questioning of witnesses scem to be
ctioning well.
The questioning of witnesses is normally dealt with by agreement
f the patties ot in a procedural order of the arbitral tribunal, aftet
onsultation with the pattes. Where the counsel are both ftom a
ommon law tradition there may be greater attention to the detail of
e questioning of witnesses, but the procedute is likely to be much
ss prescriptive than in any common law jutisdiction. Rather than
etailed rules, counsel are likely to rely on their common cultute to
nsute that the questioning of witnesses proceeds in accordance with
hated expectations. Counsel are likely to frame their questions, to
ead or not to lead, and make their objections, in accordance with a
amiliar procedure.

Where counsel are not from common law backgrounds they are
kely to expect witnesses to be examined in a logical order, but
vithout rules except for relevance, clarity, couttesy and common
ense in the questioning of witnesses. 'They will be more idiosyncratic
n their questioning techniques than their common law counterpatts.
‘The combination of counsel from both common law and non-
ommon law backgtounds may be the most difficult from the point
of view of the tribunal as it must meet distinct expectations, but an
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expetienced intetnational atbitrator is accustomed to this type of
cultural accommodation.

The questioning of witnesses is often teferred to in the ruleg of
the major international arbitral institutions, but any presctiptivenes,
ot the use of the term ‘cross-examination” ate avoided. Articles g
and 21 of the ICC Rules of Atbitration do not specifically provide o,
the questioning of witnesses by counsel. Article 20.3 provides that
“the Arbitral Tribunal may decide to hear witnesses, experts
appointed by the parties or any other person in the presence of the
parties, ot in their absence provided they have been duly
summoned.” The modes of questioning are for patty agreement oy
tribunal discretion, Article 25 of the UNCITRAL Arbitration Rules
provides for oral hearing where the arbitral tribunal “is free to
determine the manner in which witnesses are questioned” and that
the arbitral tribunal “shall determine the admissibility, relevance,
matetiality and weight of the evidence offered”."” Article 20 of the
AAA/ICDR International Arbitration Rules (amended and effective
Match 1, 2008) follows the approach of the UNCITRAL Arbitraton
Rules, as does Asticle 25 of the Swiss Rules of International
Arbitration,” Similatly, Article 20.5 of the LCIA Rules provides that
any witness “may be questioned by each of the patties under the
control of the Arbitral Ttibunal.”

In these citcumstances it is not surptising that leading
commentators on international arbitration stress that the arbitral
tribunal is not bound by any fixed rules in the quesdoning of
witnesses, and emphasise the importance of consultaton with the

17 Article,25.4 and 25.6 UNCITRAT, Arbitration Rules,

18 In force from Jaauary 1, 2004, Article 25.6 recognises the different ethical
perceptions of prior contact with witnesses in providing that “It shall not be
improper for a patty, its officers, employees, legal advisers, o1 counsel to interview
witnesses, potential witnesses or expert witnesses.” Therse is a similar provision in
article 26 of the LCTA Rules.
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pties and predictability. Craig, Park and Panlsson, for example,
scribe the prevailing practice under the ICC Rules in these terms:"
“Ideally, the rules for examination of witnesses should be
established in the Terms of Reference ot by a procedural order of
the tribunal issued well before the presentation of witnesses. The
method of heating testimony should not be Jeft unclear until
witnesses are on the stand. An early definition of the manner in
which witnesses are to be heard is necessaty to petmit the parties to
prepare their case free from doubt ot conflicting concepts
concerning the procedure. Since the rules of evidence in
international arbitration ate relaxed, the examination of witnesses is
almost always quite informal even if common-law procedures are

adopted as a general ptinciple.”

There ate many reasons to maintain this approach and avoid any
ffosts to develop a distinctive concept of cross-examination in
ternational atbitraion on the common law model. Cross-
amination presupposes a foundation of evidential rules that do not
sually exist in international commetcial atbitration, or only exist by
son of the agreement of the parties. The written and documentary
ord in an international arbitration is mote developed than in
mmon law procedute, meaning there is less need for extensive oral
idence The faith of common lawyers in cross-examination as 2
ood way of getting to the truth arguably lacks any scientific basis,
articulatly in a cross-cultural context?! Oral evidence is ‘very
extravagant in time’ and international arbitrators are rightly sceptical
of the value of lengthy testimony in commetcial cases”” Hxtensive

CRAIG, PARK AND PAULSSON International Chamber of Commerce Arbitration {3
edition, 2000) at 438 (footnote omitted). See also DBRAINS AND SCHWARTZ A Guide
%o the New ICC Rathes (IKluwer Law International, 2nd edition, 2005) at 289-290.
CLAUDE REYMOND Ciil and Conmon Law Procediires: Which is More Inguisitorial?
Civil Lawyer's Respouse {1989) 5 Asbiteation International 357-368 at 364-365.

21 LoRD WiLBERFORCE Writien Briefs and Oral Advocagy_{1989) 5 Agbitration
International 348-351 at 349,

LORD \WILBEREORCE Witten Brigfs and Oral Advacacy_{(1989) 5 Arbitration
International 348-351 at 349-350; CRAIG, PARK AND PAULSSON  International
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cross-examination is not an essential element of due process, evey, in
common law jutisdictions.” Continental lawyers lack the techniques
of witness examination expected of common lawyers, which e
simply not useful in theit procedutal systems.”

Distinguished  atbitration practitioners from common
jurisdictions  recognise that the questioning  of witnesgeg in
international commercial atbitration cannot and should not take place
in accordance with domestic tules of cross-examination, They may
use the term ‘cross-examination’ as a familiar short-hand for
questioning of witnesses called by the other party, without any
implications as to any rules, techniques or assumptions that ough ¢o
apply or be expected in cross-examination, In a discussion of Cross-
examination in international arbitration from » Singapore petspective,
Michael Hwang notes the many adjustments a common lawyer has to
make with cross-examining befose an international arbitral tribunal,
including the absence of a foundation of evidential rules, stricter time
limitations, inappropriateness of stylistic idiosyncrasies typical of
domestic jusisdictions (such as the US style of making objections for
the record), reduced role for questions as to credibility, the availability
of alternative and more effective means of demonstration, the
atmosphere of an arbitral heating (“mote informal, more cordial, with
the Tribunal working in co-operation with counsel...an atmosphere
not conducive to a combative and atgumentative style of cross
examination™) and special problems relating to language where other
participants ate likely to be foreigners.? John Beechey, speaking from
an English perspective, acknowledges the need for counsel to adjust
their style of 'questioning for international arbitral tribunals (including

law

Chamber of Commerce Arbitvation (3 edition, 2000y at 428 {(who desctibe lengthy
examination and cross-examination as a ‘tedious practice’)

B Generica Lintited v Pharmacentival Basies, Inc. 125 F.3d 1123 (US. Coutt of Appeals,
7th Circuit).,

# CLAUDE REYMOND: Gii! and Commion Law Procedures: Which ic More Ingaisitorial? A
Civil Lawyer's Response (1989) 5 Arbitration International 357.368 at 364-365,

2 MICHAEL HWANG Adyocacy in International Commercial Arbitration: Singapore in R.
Doak Bisuop (editory The A of Advocacy in International  Arbitration {(Juris
Publishing, Tnc. 2004) 413-437 at 424.427,
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¢ avoidance of aggression, appearances of bullying and the
estioning of credibility), and notes that not only other lawyess in
¢ atbitral procedure might be unfamiliar with cross-examination
the witnesses and experts as well, thereby drawing attention to
s culturally specific the practice of cross-examination Is in
smmon law jurisdictions.’® Cross-examination assumes 2 shared
Itute: not only all the lawyers and the members of the tribunal, but
ren the witnesses and experts, need to know the game.

Tt is significant that these practitioners do not refer to the
stinction between leading and non-leading questions-the hallmask
common law cross-cxamination-or suggest that this distinction
ould apply in international commetcial arbitration. Questioning for
e purposes of testing credibility-another prominent feature of
ommon faw ctoss-examination-is likely to be counter-productive
d is best avoided. Questioning must adapt to a different
djudicative atmosphete, different cultural assumptions and perhaps
ifferent languages. What is left of common law cross-examination
ith all these adjustments is a form of questioning of an entirely
ferent nature. It is not cross-examination is any meaningful
ommon law sense; it is simply the questioning of witnesses in a
exible international sense.

The most significant endorsement of the common law concept of
foss-examination in an important instrument of international
thitration ate the terms of Article 8 of the 1999 IBA Rules on the
uking of Bvidence in International Commercial Arbifration. Asticle 8.2 sets
out a procedute for the order of questioning witnesses that replicates
common law procedure. Article 8.2 does not use the expression
‘cross-examination, although it does tefer to ‘direct testimony. The
common law inspiration of Article 8 is most cleat in the only
specification relating to the manner of questioning of witnesses. This
ppeats in the final sentence of Article 8.1 that reads: “Questions to a
vitness during direct and se-ditect testimony may not be

bt}

§ YOHUN BERCHEY Advorary in International Commercial Arbitration: England in
. DOAK BISHOP (editor) The Art of Adwocacy in International Arbitration (fusis
‘Publishing, Tnc. 2004} 233-258 at 254-256.
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unteasonably leading.” This sentence introduces the s/ 20 of crog.
cxamination, namely the distinction between leading and non-lead;,
questions. If leading questions are only objectionable in direct and ye.
direct, then presumptively the questioning of the othey party’s
witnesses may be carried out differently and specifically in a Jeagjy,
and  probably more aggressive  manner, Cross-examinatiop is
implicitly endorsed, and the door is opened for its presctiptivenegg
and  other inconveniences to enter  international Commercig)
atbitration,?’

It is not clear why the distinction between leading and non-leadin
questions was introduced into the IBA Rules on the Taking of Fvidene, in
International Commercial Arbitration, ot what putpose it was thought
serve. Nor is it clear what fesponse, if any, is expected from 2 tribung}
when this precept is ignored. The best response is probably to ally
counsel to continue and take into account the mode of questioning iy
evaluating the evidence. The lawyer that questions well i going to
contribute to a more efficient procedure, and is going to convey theiy
client’s case more effectively to the tribunal. A sophisticated manney
of questioning witnesses will always give counsel an advantage before
2 tribunal, but there is no reason at all for any prescriptive rules in
international commetcial arbitration telating to the mode of
questioning, '

In fact, the final sentence of Atticle 8.1 of the1999 B4 Ratles on the
Taking of Evidence in International Commersial Arbitration is an excellent
example of the dangers of well-meaning  efforts to develop
harmonized rules for international arbitration. There has been a
proliferation of such rules, guidelines and protocols in recent years

2 On the questioning of witnegses putsuant to the IBA Rufes on the Taking of
Evidence i Tnternationa] Commersal Arbitration see MICHARL BUHLER & CARROLL
DORGAN Witnesy Tem'));afgy Purssant to the 1999 IBA Rukes on the Taking of Bvidence in
Tnternational Compmercial Arbitration — Noyel or Tested Standardee (2000) 17 Journat of
International Athitration 3-30. The IBA Rules on the Taking of Bvidence in
International Commercial Arbitration are curzently under revision; revised text is
scheduled to be issued later in 2010. ‘The authors understand that the final
sentence of Atrticle 8.1 of the 1999 text will be tetained 4s the final sentence of
Article 8.2 of the 2010 revision,




Cross-Examination in International Arbitration 241

lating to arbitral procedure.” The advantages to a busy counsel (or
bunal) of adopting a ‘boiler-plate’ statement of international
ocedure yather than to particulatise the procedure for an individual
biteation, with the communications this entails with the other party
d tribunal, are self-evident. However, patty autonomy and
‘ocedural flexibility might be diminished in the Jonger term.” There
ertainly no demonstrated need to introduce the paraphernalia of
smmon law cross-examination, and  patticularly the distinction
etween leading and non-leading questions, into international

ONCLUSIONS

Cross-examination occupies an impostant place in common law
rocedure. However, it is not a concept that is easily detached from
s common law context and transplanted into international
ittation, and nor is it desirable to attempt to do so.
International commercial arbitration has developed a flexible
rocedute for the questioning of witnesses. The starting point is an
ntirely neutral concept of witness questioning, The form that this
uestioning should tgke, the evidential assumptions that may apply,
the order of witnesses, the balance between oral and written
rocedutes, the nature of the questioning permitted, are all matters
that do not require prescriptive rules. These mattets ate best left to
atty autonomy and tribunal discretion in light of the background of

$ Another recent protocol that sets out detailed procedural rules for the
presentation of witnesses is the CPR Protocol on Disclosare of Doesiments and Presentation
of Witnesses in Commercial Arbitration (2009). Section 2(g) provides for cross-
examination,

2 See €. MARK BAKER & KINAN H, ROMMAN Die Process Begins with the Constitution of
the Tribumal Are Parsies, Connsel and Arbitrators on the Right Track? (Paper presented at
the IBA Asbitration Day, Dubai, Febraary 2009)("...the guidelines and rules appear to
be multiplying faster than is justified such that the soft codes no longer guide fthe
international atbitration systeml; rather, they may be contributing to the ditinution
of the many vittues that commercial arbitration purpots to espouse” at 15},
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the parties and counsel, the applicable procedural law and tules, ang
the particular circumstances of the case,

International arbitration is and should remain as neutral gpg
flexible as possible in procedural terms. These charactetistics give
confidence to users from the different cultural and legal traditiong
that they will enter into the international arbitral process as equgls,
‘The modern flexibility of arbitral procedure is a result of lengthy
process of emancipation from domestic rules. Cross~examination,
with its long common law history, its emotive appeal to commpgp
lawyers, its underpinning in often obscure evidential rules, and i
dynamic of partisanization of witnesses is a step backwards,
epitomising the type of procedural innovation that internationg}
arbitration must avoid. For the sake of clarity of thought the tesm is
best avoided in general discussion of international atbitral procedure,

Oral evidence, the questioning of witnesses and the mastery by
counsel of effective questioning  techniques have a place in
international arbitration, International atbitration practitioners must
be vigilant toensure their future development is not limited by the
common law past of cross-examination,





